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TH E Pr6pritty of a ftifSmentary Rcgtita- 
tion of the Excrcife bf Cencwl Wiwrifats,; 
icither hyVa Declaration fX'iSi^, taiw as it itbw 
ftands, ortheEn^dlion ofia^ew L^w, isotjtbf 
tte nioft m>pof tant Qtieftioilif ih^t thepr^fe^t 
Time? liavd aflbrtled.:' It becomes the mdrp itt- 
te;:efting,,'6x)m tlje Arrival cbf that TiniCt wWch' 
Tj^e have been ni^dt to .e?pj{dl ,^ kjsnewal of the 
Queftioff inf^yirlninipit. ' -j i-^>^ :. ♦ 

•■.■' . • ..) f ' ' '....,!»•' t .. , ,. 

^ The Pul^pd Has already biieii*irti|tertained witl^ 
fcveral ingjerijoifa and el<^tnt';Tlfea op' this 
Subjfedt:' Bbt^slthefe Sh^ts- ^ (blely intended 
to convey the Sentiments of an Individual, ab- 
ftradted as much as poflible from every Confider- 
ation of P-erforis or Party, he meanis not to at- 
tempt a regular Keply. to any of thofe Perforni- 
ances, uiifefs fo Hx as the Matters /contained' iri 
them aia|f .(^ijt jn the Courfc of his Qbferyii.- 
Hons* To thofQ he will.givp t)ie befl CpnfiderT 
^tioivrihat . plain Fads and unadorned Reafoning 
can af&rd, when qppofed to jiively Thought and 
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elegant Ex^effioH. -^If any late Production (hould 
contain other Matters, unconnected with the 
Subjedt of this Paper, however popular, however 
mifreprefented in ^%^yx Argaipent -tjiiey may 
be, fie win noi^d^ktft from hfePlirt m^hePui^ 
fuit of them : he will leave to the Writer, who- 
ever he is, all the Glory of mifleading the Igno- 
rant, and in^aming the Fa6tious,^ and will reft 
afliired that the Deeeption will i^xteud only v 
fuch. Above all, he will avoid the Agitation c 
private Character. ^ As he writes not for the Pur 
ppfes^of Fadtio^rociherHA22aij[of a;f^fob, tb 
Public muft hot cxpiefef 'that he wflf, at the Ex 
pence of Humanity^ Honoufy and Truth, ende 
vour to fet ofF his Work with Ornaments of tl 
Sort,^ Eventhpu^ySdateWri^^ in t 

XBoft , gr^undl^is , . fiz|^ . ihdecesit Manner, h( 
n^aqe the V^ a great /^.rei^e^ai 

iPer^n tHe cpi;r:P^ of a long^asid labour 

which iuch C^4fn^/ udp^ F 

hoqcl and E^^nt^^jjmuil raife ||^r^e Min 
cv)ery feeling JPerfj^v He will not defert 
grand national Object' of his prejCent Attent 
even to purfue the pleafiiig Pam ortfie Vinc^ 

510^ of an ipjureflrCb^r^er. - He leayeait t 
[uftice aQd Hupianity. of every individual 
quire into. the red truth ^ of aoy of rthe Inl 

, * To afford a general Idea to the Publii; ii the F 
of Credit due to that d^ent and candiiyfx\x&x^ ^ 
p^lerve on one or two of the Faf^s (her.e liinted 
becauie the Alteration of a late Record.' and t 
charge of a Juror, may (bem the molt importan 
if Illegally done, the moft dangerous oF'any of tl 
MeSt thtfe for the prefent Purpofe. - As tp the i 
is the undoubted Right and freoueni Prance 



tions thrown o9t ip the Courfe of that Work (u 
^inft theCbara^ex alluded H>;.and hopee, that, 

Judge who' is to ti7 a CauFe, wtien any Word in the 
Record appears 10 hiiii improper, to rummon the Attor- , 
nies on both Sitlcs, und direa an Amendmeni. If the 
A)teralioA is ItHtaattrial, i. e, if the Defc& is fuch as 
conld not haVi availed the Partyin Arretl of Judgmenr, 
BO Injury is done, and ufeleTs Obje£tions prevented. U 
natenai, ihePiriie^^areatl^bcrtj tiithex reapply to the « 
Court before-Triajf.or to move in Arrdl of Judgment 
after it Tlie Alteration in the Caufe alluded to, was 
ihide in Confequencc of an Application to the Judge 
by the Attorttey.fdl'thePi'oreeulion.'detiring that the 
I^fendant's Attorney might be funimoned to attend, in 
ot-d«l^tbwn^(h'(Rkcsrd. The Surunions was granted, 
tfCnirfes dw Aimndment deAr^ was tit infert ih^ 
Word-.?CTW^infi^:of Purport. \ .Tht^idfee whs of O- 
pinion that ihe Dcic£^ icotild jw^ no <Kinrequcnce at 
all ; but as the Amendaient wa» deM^' tlj .0"^ ^^T^ft 
and no Objeaion made by the d^torqey for the I)efi?n(i7 
atif, except declaring that tie could' riot content to any 
Alteration, atici as ihe Wbrd ^hj*- ia ttttainly. In an 
Indiament for a Libel, the thdrt pfoptjr-antl tcehnical 
Werdr lOiiiirdaidthe Atti«nd»4y!nt>6 be made. SccJl 
was the AltBidSoB;.! hope foirtlW Uononir of the Law*, 
( ibay,Ve4nrf-,«e-ftfTifai, thait.if.if had ant been math, 
jret no,Adif^t|ge qf any Dcfad): in the Word Putfwt 
c(mMtUv^it)ta(l^i[rA^reftof'|^^rnellt. ., 

As to the DifchargeoFa Juror '■l.ofil'fffl?* fays,ft 
C p. ii. 2q6, ** That the Juftices at common Law 
•*Aay t%niweJtJ«K>r for good CHtifraRcrhctslrwernj'' 
sad Ifortittl Usocdtfto before tit'ia WoM'^n^ cHht^rf. 

- The Fath^af Cfl()dour f«)^, * Rcfilhnce.to foinrir 
Dire^ions.uias oic paly Ca^rfq ii^,the,Ciire ftllnded Vb. 
"V^^hat the-jeal keaTori was 1 have ne^er enquired ;. but 
r^ppoHng i^ To as reprefented by that Author, if the Dir 
Tedions of the Jtfdgc are <X 'my Abllioiriiy at all, ati in- 
'■.:'■'■.'■ ''■"'■.■ ■ deceit 
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until he can iAskt fuch (atisfadcvjv fnig[u!rv, every 
one will fufpend at lead the Credit wnich hei 
might otherwife give to bold Aflertioo and de- 
ceitful Argument, and receive every (ecret Ac- 
cufation it may pDnt^ip with that P^ryft, which 
is due to the nqioft envenomed Rancour and JVlar 
ievolence that can exift in the human Heart, 
Far iefs will the Author of thefe Obfervations 
fuffer his own Fen to become the foul Channel 
of conveying to the public Senfe, the Filth of e- 
very falfe Chaise or malicious tnfinuat ion, that 
can ferve to afperfc tjie Character 6f any Indivi: 
dual, pf wl^at Party foever he piay bp. 

In confidering the Propriety .of a Parliamenta? 
ry Regulation of the Exercife of General War^ 
rants, two Objects of Inquiry chiefly demand our 
Attention: ift,, Whether in any, i^d in what 
Cafes, fuch Warrants are z% prdent agire^ble or 
contrary to Law: for ac^pordjing to that any De- 
claration of the Law by Parliament miift be dw 
re£led? and how far the liberty pjf (he Sutyedt 
demands further Security in that Refpedt by a 
pew Law, in cafe the prefent Law fliould appear 
defedive? adly. What is the proper Mode of a 
parliamentary Declaration of the' LaW^ in the 
Event that fuch Declaration ftiould 4pp€*r fuffir 
Q^t, without apy new Law i 

With regard to the firfl: of thefe Qjieftions, the 
Legality pf the W^ranc is obje£ted to on two 
Grounds, ift, on account of the general Defcrip- 
tion of the Of&nders ; and, 2dly ,^As containing ai^ 
Order for the general Seizure pf Papers. Thefe 

Objeftions 

decent Contempt of theni by any Juroc 19 fur^Iy a very 
fuiEcient Caufe why that Perfon mould not be again inir 
panelled. 



is} 

OSjedtkms require feparatc Confiderations. In 
all the Arguments that have been ufed agatnft 
General W arrants, the Illegality of a generd De- 
fcription of #ie Offender has been aflumed as aa 
Axiom on one Side, and rather too eafily adqiit- 
ted by the other. It is taken as a felt-evident 
Fropofition^ .that thefe Warrants are illegal ifi 
every Cafe^ unleis where the Safety of the State 
is concerned. No one has yet dared diredtly to* 
doubt of that Truth. Will it uot then be deen^: 
arrogant indeed, if I prefunie to emertain a Doubt 
of a Dodtrine fo univerfidly received) and to dif* 
ient in Opinion both from the Proportion itldf, 
and the Exception added to it ? . 

All the Labours of the LeiUr upm Wtnrmtsi. 
$cc. have not produced a fipgle l^al Authority 
in Support of. the lU^ality pf tlK^fe WiarraQts^: 
(I muft be forgiven if I cannot .oonfider thet 
ObUer IXSium oJF a Judge at Niji Prim as an Aur: 
thority in a Point of tnis Nature). I ani at Li- 
berty therefi:M'e to prefume that no Authority 
whatever can be found for this Purpofe. 

In Point of Argutneni and Reaibn; the only Ob- 
je£jtion is the Danger to which that Form of WarT 
rapt ful^e£ts every innocept Perfoo. ^* It leaves 
it (it is faid) in the Power, and at the Dif- 
cretion of every Officer, to feize.any one he 
^f : thinks proper ; and the Innocent are no left 
^f expofed to be arrefted under that Warrant 
•^ . than, the Guilty," Such is the general Ob- 
jedion: .hp>|ir,is it .'founded in the real Nature 
and Extent of ^he Warrant ? 

The Warraift 99^tains; a ^)ecific Deicription of 
a particular ,^e,rfi>nv that too, which of ajil others: 

ia 
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k/oleJy and peculiarly applicable to hirh, the Com- 
miflion of the Offence. How can a Warrant to 
arreft the Author or Printer of a certain Paper,' 
extend to any one who is not the AAbor or Prin- 
ter ? Is it not a fpec^ and exchijrue Defcription 
of that Perfon alone ? If the Meflenger, or other 
Officer, arrefts'an innocent Perfon under fuch a 
Warrant, he adls no more uAder the Authority 
of the Warrant, than if, under a Warrant to ar- 
reft Jobn fVtlkes^ E(q^ he had taken up any one 
of a different Name. If an Officer is difpofed 
wantonly to trangrefs his Warrant, he may do {o^ 
where it is the moft fpecial that can poffibly be 
penned, or even without any Warrant at all. 
The Queftion, therefore, is not whether a ge- 
neral Wacrant is not liable to be abufed by the 
Officer? but, ^whether it gives Kim Authority to 
do fo, or confine the Executic^ of it to the Of- 
fender abne ? Where then is this inberenfy thi^ 
necejpny^ this innate Danger to the public Liber* 
ty m the Form of thofe Warrants ? 

The flighteft Confideration wiU point out to us 
Variety of Cafes, in which fpecial Warrants can- 
not poffibly be u(ed; mftny others may occur 
which human Wifdom cannot forefee. Is then 
the Guilty to efcape, becaufe no nonriinal De- 
fcription can be given of him ? or is it lawful, in 
fuch Cafe, to. grant a Warrant defcribing him by 
other Marks peculiar to him alone ? Suppofe a 
Murder is committed by a Perfon, whofe Nathe 
is unknown in that Part of tfte. Kingdom : what 
is to be done? Is the Murderer to be left to 
efcape, becaufe a nominal Warrant cannot be if- 
fued againft him ? Would the Law, in fuch Cafe, 
hold a general' Warrant to arreft the Perfon guil- 
ty of the Murder, to be illeg^d, and a Violation 

of 
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of the Liberty of the Sirfyed? Surety not. The 
Cafe of Murder is put only as an Example : The 
Reafbn, indeed, may perhaps be ftronger there 
than in any other Of&nce, except fuch as refpedb 
the Peace or Cofiunerce of the &ate ; but the 
Principle extends equally to every other Crime* 
We know of an (!>cca{ion not: very remote, wherp 
the moft dangerous Confpiracy againft the Trade, 
of the Katipn was attempted,, by {educing away 
a Number of our beft ^^anufa£turcr8t and carried 
on in (q fecret a Way, and at a Diftance from 
London^ that the Secretary of State was obliged 
to ifiue a general Warrant againft all the guilty 
Perfbns. Tl^is was not a Cafe of Trealbn, and 
if the Magiilrat^ had been tied dawn to a nomi- 
nal Warrant, the Confpiracy muft have had its 
full and pernicious Ene£t. Many other fuch 
Cafes, where nominal Warrants cannot polTibly 
have Eftt^j muft: occur to. theJmaeination.of 
every one. How dangerous then would any Law. 
'be which (hpuld tie up the Hands of the Magif- 
trates, and copfine their Authority to that fpecial! 
JPorm? ; ' > . . ' 

.. To the(e Axgutx^hts, drawn froni the mfurq 
bf.the.Warrantitfelf, and theVariety of Cafes in 
which it niswliie?^ I muft infift on the 

t^it Approbation of thofe Warrants, by the 
Court or Kmg'sicmbj on all the QccaHons, when 
they have come By Habeas Corpus . before the 
Court. It is (aid, indeed, that the Silence ot 
the Court proves nothing, becaufe that the Judges 
do not ufually give Attention to the Form of the 
Warrant, .unleis. where a. Difcharge .is prayed 
On Account of any Irregularity therein. Yet„ 
in. the Opimon ot an honourable . aod learned 
^4ember, who,, in fpite of Dctradlion, will be 

B ' ever 
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wcf revered, ai excellent in private Charadtef ^ 
eminent in Parliament, eminent in the Know^ 
ledge, and very high in the Pra6lice of the 
Law, fuch Acquidcence, if not warranted by 
the Opinion of the Court that the warrant was 
legal, impfied aBreachofDtity^ andconfequent-* 
Fy -a Breach of Oath, his fatia that the Court 
h not to fbrrch for Irregttlaritiea' and Defeftsi 
but onlyto judge of thofe cbAplained of to 
them* Thisxfearine I can by no Means admit 
to be true. The Praftice otherwife is frequent; 
Qucftions of Law are frequently determined in 
favour of oi)c or other of the Parries' upon Rea* 
Ibrts never thought of at the Bar. Qbjeftions t0 
Pleadings (of all others the tno^ utidderving; of 
the fpontancous Ijiterpofition of ' the Judges) arip 
often taken and determined by the Court, tho* 
neglcfted by the Counfel. Whoever will look 
into the Reports^ or' attend the Courts of Law, 
m\\ find jhc Truth'Of this Affcrtioit But whe- 
ther it be fo or not in other Matters, m the Cafe 
of Prifoners brought before the Court by Ha^ 
leas Corpus and who, by Order of the Court, 
arejto be difcharged, or detained .in Imprifcn* 
mcnt, either in tre Guftody of a public Goaler, 
or^f the Bail (for Bail being a Reftraint of Li- 
berty, is confidered in Law as an Iniprilbnment, 
and. the Perfbn to be in the Cultedy of his Bail) 
I fliould clearly think, that the Court is bound 
to attend to every Circumftance of the Cdmmit- 
ment, and, if the Perfon is illbgally imprifoned, 
to difcharge him. If the Commitment is illegal, 
what Right has the Court to take Bail > The Ldw 
fays he is a Free Man ; can the Court then legally 
detain him under any Reftraint? If a Prifoner was 
to be -brought before thp Court by Habeas Corpus^ 
cdmmittod by a Perfon who was noMagiftrate, or 

* without 
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without ^y QfG^ct fpecified in the Warrant, <uidl 
pn fuch Commitroent was, .from his own Ighjo^^ 
ranee, or that of bisCounfel, toQ^rBail, wqul4 
It be excufable in the Court tp take Adyaor 
tage of that Ignorance, and detain him under 
^n Impriibpnaent which the . Law tleclares^ is 
^folutely illegal? If then it is the Duty, of 
(he Court to difcharge every priibner brought 
before them und^sr an ill^al Comoiitment, 19 
)iot every inftance where they have done otber-^ 
wife in the Cafe of general W^rants, an Authp-> 
rity in Favour of the Legality of that iporm olr 
Warrant f This at lea$ tmA be allowed, even 
)f the Inattention of the Court^ . in point of Fa£^| 
was to be. admitted^ that the IQqgality o^ thq 
Warrant is not of (q grcKl^- a -Nature as ^t i$ fe? 
prefented to bpi for qo oa^ I beUeve, wiU j^ 
to far as to (ay that tl)e Court qip legally detdii) 
in CuftodY^^£erfi») coouqkted b^.a Warran^ 
the Illegality of whijch is fi> glanngi^ as.inu^ 
ftrike every one at the firft Bkjb. 'Bnt whatevet 
Inference may be (}f9wo frop the Silence of xhe 
Court, it is in3po/]^le to deny. that wlui:h arifeip 
from the Acquiefi^ence of t^Counicl in the Xf^ 
gality of fu$;|i l^j^rrjuu, in;^e^ Caie wjl^je 
they have pr^^ A4rni&in (o j^l, infteaciof :j| 
Piicharge^ 4nd .4n;the MuUttif^ of fuch Cf^Oir 
initn;iefit9 to^ tpave been brojsght ;be£pr£ 
pHirt. not n iingle InfUncfs ifii tP be ipund w 
^ t)i{am$P' 5f as grayed on Account of tiiat 
jedkion 1^ .jjjs yal j^ty (of t^ t^fjirpxjt. ^ . ;V z:'^ 

If; th«R,i5^jer|8,i^,fip Ifg^.^uApti^ agajnft tb« 

Subpe^ is 4 iQefc>Ph|vifofi^of .Xrnft^naunt 
«enerali Wanraafft ave.ft^cffSuy^ in owny qaff^ 
tyeo. of J^4pnpMpor 5,, if 4)ff $3c5|f?:i?tthp Qm 
- ' B ^ of 
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tTKii^^^hj M<J the Acquicfccnce of G)Ufl- 
1t\ is an Admiffion of their Opinion, may I not 
on thofe Grounds prefu me to defend the Lega- 
lity of the Warrant in queftion p ' ^ 

Thofe who fo' M^armly maintain the contrary 
Dbdtrinp, admit the Exception of Cafes of Trea- 
fen i but if their Principle is juft, it extends to 
TVeaibn as much as any other' Gafe, an<i the Ex- 
ception is abfurd. P^xt riot the Tnnopcn't expofed. 
to the fame Dan^r frofp the Generality of the 
Warrant in Gates of Treafon, as where the Of^ 
icncc is only a Kliifaenaeanor ? €an tiie public 
Safety ever require a ^rieral Warrant, where a 
ipecial Warrant can be iifcd ? The Diftihdtion. 
tncrefore, if there was any, could- riot be be- 
tween Cafeij of Trealbn and other Offences, but 
between thofe where (pecid Warrants can, and 
where they cannot be effectual to lay hold on the 
guilty Perfon. - ^' '' ' ■" '*' V 

After all that has-been (aid, 1 will admit that 
I by no means approve of general Warrants where 
fpecial can be of -Eflfeft ; becaufe the Want of a 
nominal Defcrjption'may -undoubtedly be fomcr 
times the accidental Means of brindng innocent 
Peribns into'Trouble, without any bad Intention 
either of the Magiftrate or Officer. I allow 
therefore the Preference of nominal Warrants in 
point of Expediency ; tho* general Rules of Law 
cannot fo yield to particular Circumftanceis as to 
depend on the njcre Poffibility of an Inconveni- 
ence ; the* Incoriycnience too of the rhdft trifling 
Nature, becaufe 'jf executed on the guilty Perfoh 
no Injury is done*; if oh any othcfr, it is without 
the Sanctiftn of the -Warraht, tlie offending OiRt. 
cer is-amenaHe'to tlie Lawi and* a' jury of his 
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Country will give dgae Satisfadtion td the Party 

• • • . . . . 4 , 

iryured. . .^ , 

* . 

It has been afferted, th^t general ff^afranislwfi 
been fre^uenth condemned ay former Parliaptents. 
The Writer (faould have fupported his Aflcrtiott 
by Examples. The Relblution in Scrqggs*sQi(t}^ 
the only one cited to this Purpofe, is not at all ap- 
plicable to the general Warrant pow in qtHeftion. 
In that of Scroggs^ not only the Perfons wcfenot 
fpeciiied^ but even the Offence left in general . It 
gave Authority to arreft the Authors, tSc of all 
teditious Libels, isfc. wbicb /beuld thereafter bepuB^ 
lified. So that it not only left it to the Qfncers 
to judge what Papers were libellous, whatnot^ 
but extended to Offences not yet committed.- - 1 
need not obferVe on the manifeft Diflferenoe be- 
tween that Warrant and the prefent; yet the 
Public has been made to believe it a Cafe dire^By 
in condemnation of that iifued by Lord HaUfatti 

§ 

From the above Premifles, thcfe Conclufiohs 
nece0arily f(^w, ift, ^bat general IVmratits fttr 
tbe Seizure of ^Offenders are not contrary^to Ldw • 
and therefore if the Parlianieiitii^tbinake anV 
Declaration of the Law ii1;^hi8 reQksfU it muft 
be in favour of the Warraofe Sdly, That ther* 
is nothing dangerous to the Slibje£0!n thatgen^ 
xal Form of ^Warrant ; that in marty Cafes fiicfi 
Warrants ixt neceffary ; that it ifi^ ihtippiSbte^fd^ 
all the Wifdom of human Legifl&tibh to Idjlf^^ 
in what Cafes thiey may be nedefHiry, In 'what ribt; 
iste it'does hot depend ontheDeg^ee of the OifX^ 
fence, but the Circumftances of :particular Cafecf ^ 
ebai a LM}^-tbtrifore to regulate anet rejlrain tbt 
future Exercife offuch IVarrantSi m^bt he produc- 
'$iv$ of tbe mojl inconvenient and fatal Confequences. 

With 
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. With r^di^d ^0 the general Seizure pf Papers^ 
my Notions of the Law are very different firon} 
thofe I have fubniitted on the firft Objedion ^ for 
ite I cannot fprpi to my Imagination any legal or 
politjgil keaibn that can require theExercife of 
th^t rower on any Opcafion whatfpever^ I mujjt 
think ft illegal in every Cafe, even that of High 
Trc^fon, or other public Danger. The Seizure 
of all Papers relating to a Fa£t already pomroit* 
ted, or to be a^terwar^s carried iota ^pcution^ 
may often beneoeflary todetedt t}ie Guilt pf the 
ppc^ or prevent, fbe l^erpetration pf the othen 
But the general and imdifUnguifhing Seizure of 
jBJl Papers whatfoeyer, whether of a public oi^ 
private Nature^ whether conne^ed with the dhr 
je£t :of Inquiry or oot, can never \^ nepe0ary^ 
an^ of courfe can never be lawful The ^rafiice 
oi^jfuch Warrants £c>r the general. Seizure of Par 
p9F8p feems to. have arifen in the Harry and In^ 
atteAtion of OflBcje^ \ The firft of that Sort is faii} 
to have been iOued by Lord f(nmlben4\ a Mi- 
nifterof whole /Vttachment to the Xaws, Liberty, 
and CcHiiHtution of his Country, no Dpjjbt was 
ever entertained,, and whiph the Defender of th^ 
Minority I am perfiiaded would hot be the Per* 
^ to fuffieft, : Since that Time it has been the 
unifprm ^adlicc of the Office in ev^ry Warrant 
to infert an Order for the general Seizure of Pa- 
pers. If the, Principle I have adppted is true. 
It extends equally ito* all Cafes ( and therefore 
$very Inftance where fuch Warrant has been pfed, 
the Illegality, and. the preach of the public Secja^ 
rity is the fame.. * If the Liberty of the •Sub)^ 
has been thereby'violated in one Cafe^ it has beeii 
fo in all. , If ope Cafe defervea^Co^enonation, if 
is requifite in all, . . ;• . ^ 

. ..A ^ . ■. ; \;v- ' • The 
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The Atthof of the Letter upon ff^nrramsy ^c, 
has in this^ howeter, as well as every other Sub- 
jedt of his Work, adopted a moft groundlefs 
Principle; all tfa< Arguments and Conclaftons- 
founded on which muft fall With the Principle 
kfelf. No Man, fays he, is tp fitrni/b Eoidence 
againfi Hm/elfi therefore the Sdirare even of Pa- 
pers relating to a Crime committed by htm fa 
unwarranted by Law. A get^efal Ri;ile of Evi- 
denceis here amimed. Let u^ fee what is meant 
Does it mean that no Man t!i td b^compeHed to 
give Teftimony put of his own- Mouth againflj 
himfelf, taprbducc Papers or Goods, or in fhorc 
to do any Adt for his own GtrntitSlion? Iffb, I 
admit the Prc^fition. The lUw, outofTcb- 
demefs to the Party accufed^ has adopted the 
Makim. It will not reduce liny one intb* iar Sftu* 
ation the moft trying to Hmtfttjifty , where he \m 
cxpofed, if' gtiiHyj to alt <Hi^Teiwptation of PW*i 
jury, or muft be the Inftruraent pf proying^.Jiis 
6wiiG«ilP, anywhere, etcn if iftnotent, hisKvi- 
dencewould be i^ved witMlMfbr^dftD^^ 



^. . ' 



But btcatffe the LaWj froOTM)tives of Coni< 
paflipn,' waf*bi oblige the ftrtyx:harged to pity 
duee anf. thOig/againft hiiiiftif, does it fdlov^ 
that everyi.Amg. in his Ppfleffitm is facred, and 
Aat nothing found* in his^Cuftody r^ to be uftd irt 
Evidence 1^ fiis Acctffer?' Doe?. not the daily 
Practice pt^e the Falfity of that Bdca i^ Are not 
Perfons arreflted on Sufpicion of Fefony xronftant- 
ly fearchcd f Are not the Papers or Goods found 
up(^ htnV ptoduced in* Evidence againft hinr? b 
his Hciufe' mbm (acred than his Perfbn? Is hif 
Glofet prohSfted, when his-very pocfcetr m=ay be 
rifled? li^not the P^aftfefe ahd the Ri^ht of 
ftarcbing ffeufis f<ff ftokn'<Sbd<lVuniver^^ ad^' 

mittcd? 
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mitred ? Are not the very Letter^ nay the Con- 
fefHons of the Accufed^ uied in Evidence of hi^ 
Guilt ? Where then is the Rule of Law, where 
the Principle, that no Man is to fami(h Evidence 
againft himfelf ? He n not to be compelled to do 
it by his own A£t ; but the Profecutor is at Liber- 
ty to avail himfelf of whatever he can fkid in the 
Hop(e^ on thePerfon, under thci^Handi or even 
froqi the Nfouth of the Accufed, to prove the 
Truth of hisCharge. Where then is thelndacency 
of the Avowal of the Secretaries of State in their 
Letter to Mr. fVilkcs^ that they ihould keep fuch 
Papers as tended to a Proof of his Guilt? The 
Law authorifed them to feize all fuch, and to pro^ 
duce them in Evidence at the Trial. If they were 
not 1^1 Evidence, why did not Mn IVilkes^B 
CounCel object to the Reading of them? They 
were not Men to overlook or n^ledt any Ot^c- 
tlon that had the leaft Foundation in Law. 

r ... • ^ ^ 

r 

The Cafe of jUgernon Sidney has bem cited as 
a jglaring Example of the Iniquity of making 
Ufe of Papers, feized in one*s Houfe, in Evi- 
dence againft him. I refer the impartial In« 
quirer to the Cafe itfelf. . He will tljiere, indeed, 
fee a Scene of Iniquity and Oppi;efIion of the 
blacked Dye; but he will find the Injuftice not 

to have confifted in the Ufe of Evidence foundi 

• 

in the Houfe of the Accufed, but that thofe Pa- 
pers, produced in Evidence, really contained no 
treafonable Matter, though they were conftrued 
an Overt Adt of Treafon, and, a& fuch, to fup- 
ply the Place of another Witnefs. The Compa- 
rifon of a Cafe we with to magnify to others of 
a mofl gro(s and atrocious Nature, may ferve to 
impofe on thofe who are difpofed to take all on 
the Credit of the AVriterj but, to the thinking 

and 



[ t7 J 

artcf inquiring Man, if they are not really appofitcf 
they ferve but to point out the Weaknefs of that 
Caufe which is obliged to have Recourfe to fuch 
mean and unworthy ArtS; 

The Proteftion then which the Law gives id 
the Papers of eveiy Individual, does not apply to 
thofc which relate to any Crime he has commit^ 
ted. The Convidlion or the Guilty requires that 
fiich fhould be liable to be feized ; he has, by his 
own Adt, expofed thern to Seizure. But, if the 
Commiflion of a paft Offence can authorize the Sei- 
zure of all Papers relating to it^ much more does the 
Prevention of any Con^iracy or Purpofe againft 
the Safety or Commerce of the State, demand 
that the Peace Magiftrates Ihould be armed with 
to Authority of the fame Extent 

f^roni thefe ObfervatioDJs. it appears, i ft^ TTW . 
6, general Warrant for the Seizure of Papers muft 
be in every Cafe unlawful; 2dly, That the Law 
f>ermits the Sei2ure of (iich Papers as bear Rela- 
tion either to a paft Crime^ or any future Dan- 
ger to the State. If then fuch is the Law, fuch 
muft any parliamentary Declaration of it be. If, 
howevei*, the Law is thought to be otherwife, or^ 
as fuch^ to be defective, and therefore 'a new 
Law to be necefiary, it will becotne the ferious 
Cohfideration of Parliament, how far it will con- 
duce to the Peace, or confift with the Safety of 
the State, if they take out of the Hands or the 
Magiftrate the moft effcftual Means of bringing 
fuch Crimes or Con (piracies to Light; they will 
at the fame Time give no further Power in a 
Matter fo liable to abufe ihan the public Welfare 
requires ; they will tie up the Hands of any Ma- 
giftrate from feizin g an y Papers but thofe which 
bear relation to ji^j^^^ ox Conipiracy which 

" G it; 
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It is his Duty to detect ; and they will hiakeMrn- 
leverely anfwerable for the Stretch of a Power 
which nothing but the public Peace can give Sane-' 
tion to, and the Abufe of which is fb alarming to- 
that of every Individual. 

I flatter myfelf, however, that the Law has 
already afforded us as much Security as Law can 
give ; that the Papers of every innocent Man (nay 
even of the Guilty, as far as Guilt iis not con- 
cerned) are under its Protection ; and that if any 
Tranigreffion is committed upon them, a full and 
adequate Redrefe is to be had, either by Adion 
or Indidlment 

If then every general Warrant for the Seizure 
of Papers is illegal, I muft neoeflarily admits that 
th6 Warrant ifliied againft Mr. fVilkes'wzs in that 
Refpedt illegal, ad well as every other that has 
been granted for (6 rriany Years paft, and by fttch 
Variety of Minifters^- even the mod popular;; 
But while I condemn the Praftice of OfBce, 1 
entirely exculpate the Minifters,,; whether living or 
dead^ in Office or in Oppojition^ who have been the 
innocent Means of iflixing fuch Warrants, as, m 
the Multitude of thofe Warrants, no Cafe ap- 
pears where the Minifler has adled with any 
malevolent Views. 

The Defenders of the Minority are candid 
enough to acquit the Secretaries of State of any 
evil Intention ; they honour the Livings and revere 
the Dead'^ they adfnit the Ufage of Office in Exctife 
of the Warrant'^ they acquit tbePerfon while they 
condemn the Pra^ice ; nay, if any Exceffes hap- 
pened in the Execution, they attribute it to Mo- 
tives of the moft laudable Nature, to a warm At- 
tachment towards the moft juft^ beneficent and 

amiable 
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ajTiiable of Sovereigns, and an honeft Indignation 
againft the moil injurious and gro/s infult that was 
ever offered to the Majefty of a King. 

Should thefe Gentlemen, (atisfied with Candour 
in Profeffions, attempt, under the Maik of Ten- 
demefs, to affix on any Individual the moft fe- 
yere Reproach of which the Charadler of a Mi- 
nifter is capable, and by obtaining a parliamen- 
tary Condemnation of a particular Warrant, hold 
him forth to the public Alarms as the Violator 
of the Rights of the Subjeft, and the Enemy of 
his Country, I trufl that Parliament will not (iiflfer 
its Juflice, Honour, and Dignity, to be pervert- 
ed to fo unworthy a Purpofe. 

If they are to condemn Minifters, let them do 
it openly, and with Spirit j let them call upon every 
one who has thus dared to trample on the Liberty 
gf his Country : Let neither Rank nor Popularity 
protect any one c?f the Guilty. 

If they are to condemn a Form of Warrant il- 
legal in every Cafe, let the Remedy have the fame 
Extent as the Evil., let not a parliamentary De* 
elaration, or the Enaction of a new Law, cramp 
a general Rule within the narrow Limits of a par* 
ticular Cafe ; a Reflraint which could not but in^ 
fer a tacit Approbation of the Warrant in every 
other that has, or may hereafter occur. 

Having thus endeavoured to point out, to the 
befl of my Power, how the Law at prefent feemis 
to fland with Refpeft to general Warrants for the 
Seizuft of Perfbns or Papers and of Courfe what 
fhould be the Purport of any parliamentary De-» 
f laration j alio how far the public Weal requires 

C z that 
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that Form of Warrant to be allowed or prohiWte4 
by any new Law that may be thought necef&ry z 
I now proceed to the Confideration of the fecond 
Queftioi}, vjz. what ihould be the Mode of a^ 
parliamentary Deglmtion, viz. whether by Bill 
or Refblution ? 

This Queftion was die only Subjeft of Debate 
when Sir W\ M.'s Motion was in Agitation be-:' 
fere the Houfe. I flatter myfelf if the Motion' 
is renewed for a parliamentary Declaration of 
the Law of general Warrants, it will be drawn 
up in a Form agreeable to the Ufege of Parlia- 
ment ; and that the real Merits of the Queftion 
will be the only Objeft of Attention ; but as thcf 
Motion may perhaps extend now, as before, to a 
b^re Refolution, I hope the following Confider- 
ations on that Subjeft, as moved^ amended, and 
thrown out in the lafl: Seilion, and as arraigned 
and defended by Writers on both Sides fince the 
Reccfe, will not be unacceptable. 

The Right and Propriety of parliamentary De- 
clarations of the Law by Bill is an effential Part 
of the legiflative Authority, and warranted by 
many Examples from the earlieft Times. How 
far either Houfe of Parliament, not adting in a 
legiflative or judicial Capacity, can with Propriety 
make any Declaration of the Law by Refolution^ 
is a Queftion of a more doubtful Nature. 

I fubmit the following Reafbns to the Public, 
in fupport of the Opinion of thofe whc^, diflent- 
ing from the Propriety of a Refblution, gave their 
Negative to the Motion. 

1% A 
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ift, A Refolution being only the Vote and 
Opinion of one Houfe of Parliament, is not an 
Ad of the Legiflatiire, and therefore cannot be 
taken Notice of in any Court of Law, as the 
Jiidges are fworn to judge folely by the Law, 
Such a Refolution then declaratory of a Point of 
Law, would be liable to be contradicted not only 
by the Refolution of the other Houfe of Parlia- 
ment, but alfo by the Determinations of the 
Courts of Law, 

2dly, If the judicial Power is of all the Parts 
of Government the moft nice in its Nature^ the 
mod delicate^ and^ if mif applied^ the moft dange^ 
rous in its Cvnfequences ; if the Peace and Safety 
of the Subjed in Life, Liberty and Property 
depends immediately on the Precifion, Certainty, 
Exaftitude and Uniformity of judicial Detern^i-' 
nations; if popular and mixed Aflemblies are, ia 
their Nature, incapable of that deliberate Atten- 
tion, that patierft Hearing, that calhi arid difpaf- 
fionate Confideration, that clear and accurate De*-* 
cifion which ought ever to be found where the 
judicial Authority is lodged; if thefe are much 
more requiifite for the Determination of general 
Points of Law, where there are no particular 
Gircumftances to guide the Judgment, and where 
the Confequences of a wrong: Determination are 
fo much more fatal than in a particular Cafe ; if 
even the moft ordinary Points are never deter- 
mined by the Sages of the Law, without full Ar- 
gument at the ^ar, and mature Confideration 
on the Bench, can a numejous Aflembly, con- 
fitting of Men of various Ranks, Profelligns, and 
Intereft, be the proper Refidence of legal Deci- 
fion ? IJ n'y a point de Libert^ (fays the great 
Writer on the Spi^t of Governipent and Laws) 
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fi la Puiffance d^ juger tCeft pc^sfeparie de la fuip* 
Jance Legiflative. 

9 

It may be faid, perhaps, that this ObjeiStiony 
drawn from the Nature of a pppular A^^bly^ 
wotild extend to the legiflative, as well as tbeju-* 
dicial Power ; but the Aniwer is obvious : The 
Ballance and Independence of the different Part9 
of the Community require that every Part fl^ld 
have a Share in the Legidatioii ; l>ut in the odier 
diere is no fuch Neceflity, as the Judges are liable 
to be called before Parliament^ and made to An-' 
ftrer for any Defeft of Duty : An Error too in . 
L^flation is of much leis Conffequeoqe than in 
Judicial Determinations; the former may be im-« 
mediately remedied ; but there is an End of the 
Certainty and Uniformity of the Law, if general . 
Pdnts dP Law are liable to vary with the vajying^ 
and ineonfiant Opinions ^ M^u 

• ^dly, Wehave^ in former Times, feai Parlia-. 
stents corrupt and venal ; the (ame Calamity may- 
await us in ruture Times. How dreadful would 
k be, if, in fuch Times, the Liaw was to be at the 
Mercy of the Refolutions of either Houfe ? But 
if either Houfe has the Right in deciding on the 
Law by Refblution, every fuch Decifion. rnuft be 
held as Law, firice no Appeal lies from their 
Judgment. The Refolutions, therefore, in Richard 
the Second's Time, muft be held as Law, where 
the Houfes of Parliament refolved, ^bat the King 
has the Right of appointing what Matters /ball 
he firft handled in Parliament^ and after that what 
next^ andfo on to the End of the SeJJion^ and that 
if any onefhoidd a5l contrary to the King's Pleafure^ 
be fbould he punifhed as a Traitor, And^ idly^ 
That the Lords and Commons cannot^ without Con^ 
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fynt of the King^ impeach any of his Judges 6r Of" 
Jicers-^ and that if any one fljould do fo^ he Jbould 
be ptmjhed as a Traitor. We have indeed too 
had Judges cornipt ; but that Misfortune, great as 
it is, cannot be of great Confequence, while they 
remain liable to Impeachment in Parliament. 

4thly, A Reiblution is no more than a mere 
Opinion oi the Houfe, . When it applies to others 
and is to receive Force and Effedk with regard to 
them, it is always followed by fbme directory 
Vote. Thus, in the common Form of pafling a 
Bill, after the Refolution that the Bill do pafs^ 
Ordered^ That fome Member carry the Bill to 
the Lords, and defire their Concurrence ; io toO| 
all Dii-e<5tions to Committees are by Order ; iii 
fhort, tYtxy final^ or executive Ail or the Houfe^ 
if I may fo exprels myfelf, is by Order. A Re- 
iblution is a mere Opinion, and ai$ fuch, when 
it extends to any, but the Houfe itfelf, is never 
final, but a leading Step to ibme other Adt 

5thly, Becaufe there is not an Inftance in all 
the Records, or Journals of Parliament, where 
the Houfe ever took upon itfelf to determine a 
general Point of Law by Refolution, unlefs when 
it immediately arofe from^ and in the Courfe ^ 
or tended to^ fome other A61 of Parliamentary 
Proceeding ; the Defence of the Minority, ana 
the Rq)ly to that of the Majority, have cited 
many Cafes ; I have looked into them all, and 
am now bold to (ay, that neither taken feparatehr, 
nor together, do they at all prove the Ufage^ mr 
lels the Propriety of fuch extrajudicial Determina- 
tions. I fhall confider every one of the Ca(^ 
cited apart. 

In 
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tn the Cafe of the Charge againft the Judge'^ 
in which, becaufe they are amenable to no othei" 

Jurifdidlion, Parliament has more peculiarly a 
Light to interfere, we find the Refolutions to be 
'the Refult of an Inquiry direded to the Houfe, 
and the intended Grounds of future Impeach-* 
ment or Bill. In the Cafe of the Lord Chief Ju-^ 
ftice Keeling^ " Refolved, That the Pr^ftice atnd 
*' Precedent of fining or imprifoning Jurors is 
** illegal." (a) Ordered^ I'bat the Lord St. John 
have Leave to bring in aBillj to declare the fining 
and imprifoning of Jurors illegal 

The Cafe of Lord Chief Juftice Scrogp v/ai^^ 
in courfe of an Inquiry ordered into the Conduct 
of the Judges, in which it appeared, that he had 
ifliied general Warrants, impowering Officers to 
learch for, and arreft, the Authors, i^c, of (edi-« 
tious Libels. Thi6 bein^ reported by the Com- 
mittee to the Houfe, " Refolved, That fuch 
** Warrants are arbitrary, and illegal." Ordered^ 
^hat the f aid Sir William Scroggs be impeached 
on the f aid Report. 

In the Cafe of Lord Danby^ a Member of the 
Houfe wantonly arrefled during the Seffions of 
Parliament^ without even the Shadow of an Of* 
fence, " Refolved, That the granting the Warrant 
** now produced againft Lord Danby, a Member 
** of this Houfe, and the taking him into Cuftody 
by Virtue thereof, is a Breach of the Privilege's 
of this Houfe'' The Houfe taking Notice that 
the Warrant bore date on the Thurfday preceding, 
and that Lord Nottingham^ in Anfwer to the 
Queftions propofed to him, faid that the Informa- 
tion againft him was on the Friday, Ordered^ that 

(a) Journals, 13 December 1667. 
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iki fame Members do again attend Lord NottiHg^ 
hanty to know when be received the information, (b) 
Such is the true State of this Cafe. How is it 
reparefented in the Defence of the Minority ? Re- ■ 
iblved (fays that Pamphlet, p. 26.) that the tak- 
ing of Lord Danby by that IVarrant was illegal. 
No! Warm and indignant as the Houfe juftly 
was, they did not proceed thiis raftily on the Spur 
of a particular Occafion (as Lord Bacon exprefles. 
it) to determine a great and general Point of 
Law. They confined their Refolution to the Privi- 
leges of the Hotife-^ and if I may form a Conjec- 
ture, on what Grounds they pronounced the 
Breach of Privilegd, I fhould think it manifefi 
fiot to have been on Account of the Illegality of 
the Warrant; for as to the want of Information^ 
which was the only poflible Defedl therein, we 
find the Houfe far from pronouncing the Warrant 
ille^ on that Ground, ordered the Fa^ to be. 
again inquired into; this too, certainly, with a 
View to ftirther Proceedings in that Matter; 

The Cafe of Lord Mdrlborougb in the Jipilfe 
tf Lords was alfo concluded, with a Motion td 
tring in a Bill fbr the Indemnification and future 
Dire^ion of the Secretaries of State- the Bill 
paffed the Lords, and was thrown out by tlic 
Commons. Such are the Cafes in the Defence 
of the Minority. Let uis ndw turn to thofe cited 
in the Reply. 

The Refolution with Regard totlie ImpfreA 
Money was previous to a Petition to the King oit 
the fame Subje^, That of the ijthMarch 1724^ 
was in Confequence of a Report from the Com- 
mittee of Grievances^ the Purpofe of which Infti* 

(I') Journals, 13 December 1667. 
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tudon was ndt confined to a more important Refo^ 
lution, but extended to remedy the nvil by Billy 
Impeachment or Addrefs, The Refolution in the 
Cafe of Mr. Prjnne^ a Member of the Houfe, was 
in Confequence of a Complaint made agatnfl him, 
and followed by the Cenfures of the Houfe^ 15 
July 1661. In the Cafe of Sir John Winter' ^Gr^ntj. 
2,d of May 1660,^ the Committee reported it not 
fit to be continued, (a) This might refeedk the Ex* 
pediency, rather than the Legality or the Grant. 
All the Proceedings with regard to Mr. Tayleur^ 
were to ground an Impeachment agcdnft Lord Mor^. 
daunt. 

The Declaration of the Illegality of the Char- 
ter to the Woodmongers, was in confequence of a 
Complaint to the Houfe, and previous to a Di- 
redtioarto tlie Committee to inquire into die Crimes 
done under that Charter, and to prefem thdfn ta 
the Houfe for Punijbment, The Refolution ht 
Johnfon'^ Cafe was the Foundation of a Bill tofei 
aftde the Judgment^ &c. That of March 1 707, 
was in Confequence of a Complaint to the Hotife- 
againjt the Chief Jujtice of Caernarvon^ and would 
probably have been followed by an Impeachment^ 
if the Houfe had not difagreed from the Com- 
mittee in thinking the Charge proved. Dec. 19th, 
171O5 Refolved, ^^ That the Charter attempted 
to be impofed on the Corporation of Bewdly ia 
void and illegal :" In Confequence of this Refo- 
lution, anAddrefs vjas agreed on to the §heen to 
repeal the faid Charter, I would here obfexve^ 
that an Addrefs to the Qiieen to repeal a Charter 
illegal and void would have been a grofs Abfiir- 
dity ; fuch an Addrefs therefore plainly fhows the 

(a) The Reply fays, the Committee prefented the 7//^- 
gality of the Grant, See Journals. 

Opinbtt 



r 27 ] 

Opinion of the Houfe, that in fpke of their Refb- 
lution the Charter ftill remained in fuch a State 
of Validity as to require a Rep^l. 

The Writer upon Libels and Warrants has 
from Multitudes of Inftances (fays he) fele<5ted 
thefe few. The C^fe of Mr. Havtbden, where 
the Commons refblved that the Charge of Ship- 
Money^ the Writs called Ship- Writs, and the 
Judgment againfl: Mr. Hambden^ are ^gainfl: the 
Laws of the Realm, This was previous io a Bill 
for declaring void aU tie late Proceedings with re^ 
gard to Ship-Money^ and ^vacating the Judgment 
of the Exchequer againft Mr, Hambden. 

The Refolutions in the Cafe of Mr. Prynne^ &c. 
tiiat the Proceedings againft them in the Star 
flhamber^ &a were illegal, were followed by a 
Bill to reverfe the fame. So in the Cafe of Mr. 
Lilburu, after refolving the Sentence againft him 
to be illegal, &c. and that he fhould have Repara- 
tion ; Ordered, Th* the Committee prepare this 
Cafe, together with that of Dr. Leigh ton and Dr. 
Bqftwickj to tranfmit to the Lords, In the Cafe 
QiTopham^ 1689, Refblvfed, That the Judgments, 
&c. are illegal, and that a Bill he brought in to 
reverfe the fame -^ ordered, That Sir Francis Pern- 
bertoh^ -ficc. who were the Judges in that Cafe, be 
taken into Cujiody of the Serjeant at Arm$. Norris 
Ijad given Information with regard to the Popifli 
Plot : A Committee was appointed to enquire into 
the fame ; on the Report it appearing to the Houfe, 
that the faid Norris had been arrefted on his Re- 
turn from France by an Order from Sir Lionel 
Jenkins^ they refolved the Commitment to be il- 
legal, and an ObJlruHion to the Difcovery of the 
Plot i an4 the Houfe ordered thofe who had gi- 
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ven the Information to Sir Lionel againft Norris: 
into Cufiody. 

Such is notable Courfe of Precedents to prove 
the Uf^geof parliamentary Decifione on Points 
of Law, tho' unconnected with any othif Pro^, 
ccedings. I fliouid affront the Judgment of the 
Public, if I was to make any Obfervations upon 
them, or endeavour to point oqt how very unfair- 
ly many of them have been reprefented. I doubt 
not but many more of the fame Sort might have 
been quoted; but as all the Zea} and Ajftduity 
of thqfe Authors has ,not produced a Jm;^le In- 
Jlance^ I muft prefume, that noj one can be foun4 
in all the Records of Parliament, of the Decifion 
of a general Point of Law by Refolution, unlefs 
it was in Gonfequence of a Coiiiplaint made to, 
and to be puniflied, or redrefled, by them, or as 
the Foqndation of an Addrefs, Impeachment, or 
]^ill. ' ' > • . - , ^ 

But if the Precedents had been as numerous 
and appofite as they have been reprefented to be, 
they ought not to influence our Opinion, in Op^ 
pofition to the Diftates of our Reafon, and tlie 
touiid Principles of legal Policy. 

It is a Maxim quoted by Lord Coke^ " That 
" we are to be governed by Law, not Examples; 
*^ and that Precedents, which run in a Storm, 
*^ are not Diredions in Point of Law.'* *^ Pre- 
" cedents of a wrong Thing," fays Bifliop Bur- 
net^ " only prove, that the fame Wrong has 
^' been done before 






We may be told, perhaps, that the Motion in 
this Cafe was, with a View to introduce another 

reipedling 
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reljjeftlng the Privilege of the Houfe. The R&. 
ply has informed us what that fecond Motion 
would have been ; but I think it goes too far, 
when it aflerts, that the Houfe confidered and 
reafoned on that Queftion, not as a diftinft and 
ii^pendent, but as the Preliminary to another 
refpedting the Privileges of the Houfe, Par from 
feeing the neceflary Connedion between thofe 
two, I Ihould have thought it impoffible that the 
Perfons, who fo ftrongly exprefled* their good 
Opinion of, and tender regard for, the Charac-» 
ters of the two noble Lords, could intend any 
Motion of the Sort, Could thofe Gentlemen, 
who believed them to have afted, rather with ^ 
laudable ff^armtb of Duty^ and a well intended 
Adherence to the uniform Courfe of Office^ than 
from any malevolent Intentions, either againft the 
Public or the unhappy Individual, be the Perfons 
to propofe fuch a Relblution >vhich would have 
fecretly branded their Names with indelible In- 
famy } No, the Spirit and Honour of thofe Gen- 
tlemen could not intend fo fevere a Stigma, 
wherjs they profefled fo much Tendernefs. They 
weris not capable of ilabbing that Reputation in 
the Dark, whofe Innocence they haa fo openly 
coiifefled. If^ then^ it appears impoffible fo to 
ftrain that Motion,, as to bring it within the Au- 
thority of the Precedents produced, as the Foun- 
dation of future Procedure ; it is no lefs fo with 
Regard to the Enqujty from which it is faid to 
have taken its Rife. A^ the Inftances, where, 
on Enquiries, the Hpufe h^ pome to Refolutions 
on Points of Law, have been dviring the Courfe 
pf the Enquiry, and as leading to that End which 
was to be the Confequence ofjt ; bqt at the Time 
V'hen Sir PF, M- — -s Motion was made, the 
Enquiry, during the Co^rj(q of which the Warrant 
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had been produced, was concluded, the Parties 
complained of were honourably acquitted, and 
n<:)thing of that Warrant rehiained before the 
Houfe, more than of every other which had ap- 
peared during the Enquiry. Nay, the Gentle- 
men who made the Motion, ftrenuoufly endea- 
voured to feparate it entirely from any particular 
Cafe which had then occurred, and thereby de* 
prived it of the only Circiimftaride which could 
give it theleaft Colour of Regularity. 

If, then, the Warrants which had appeared in* 
Evidence, were of fuch a Nature as to require the 
Notice of Parliament, the fame Regard to the 
public Weal (hould have brought forth every 
other liable to exception. Was this alone the 
guilty Warrant, and were thofe by which it was 
inifled, undeferving of Ceniure ? Many of thofej^- 
and fbme of them of a much more d^gerous Na- 
ture, had appeared to be of very late Date. The 
guilty Authors of them, if Guilt exifted in the= 
Cafe, were ftill alive 5 immo tjero etiam in fenatti. • 
Was this alone felefted becaufe authorifed by the 
hngejl Courfe of Office^ becaufe iffued by a Mini^ 
fier of the moft exalted Chara^ler^ becaufe exer^ 
cifed only in the Cafe of the tnoji daring Offender 
that any Country ever produced ? 

If the Silence of Parliament would have been 
a tacit Approbation of this Warrant, becaufe it 
had appeared in the Courfe of an Enquiry then 
pajl^ does not the fame Silence bear the fame 
Conftni^tion in the Cafe of every other then pro- 
duced? May it not be infifted in Defence of the 
future Exercife of every one of thofe Warrants, 
as well as of that iffiied by Lord Halifax^ " That 
*■' the Houfe of Commons thought them, in the 
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very laft Winter, fo neceflary a Power in Ma- 
giftracy, that they refufed to condemn or abro- 
gate them ? Does not their Acquiefcence prove, 
that they thought them neither illegal nor dan- 
gerous ? and is not a Secretary of State bound 
to confider them as authorifed by Parliament, 
until annihilated judicially.'" This Reafoning 
would indeed have been forcible, if Parliament 
had feledled and pafled a Cenfure on any one of 
thofe Warrants, without taking any No.tice of 
the reft : Such a Diftinftion would, of Necejfity^ 
have inferred an Approbation of thofe pafled over 
in Silence, and the more atrocious the Nature of 
any fiich Warrants, the more would fiich Silence 
have been a Ratification of them. Thus, by a 
jeu de politique^ the fame Conduft of Adraini- 
ftration would have drawn the Cenfure of Parlia- 
Hient on oue Minifter, and obtained its Approba- 
tion and Protedtion to another, and a Houfe of 
Commons, to Anfwer the low Ends of Fiadion, 
would have been made, like Silenus d old, to 
blow hot and cold with the feme Breathe 

Can we then be fitrprifed that there was found 
a Majority of the Houfe wife enough not to be 
mifled by fpecious, but falfe Pretences, juft 
enough not to pafs the fevereft Cenfure on thofe 
whom they acquitted of Fault? and, fufficiently^ 
attentive to the Honour and Dignity of Parlia- * 
ment, to diflent from a Motion irregular and un- 
precedented in Form^ imffe6lual and impotent in 
Operation, I agree, indeed, fo far with the De- 
fenders of the Minority, as to difapprove of the 
Amendments that were made to the Motion; 
not however as improper in their Nature, but 
as treating with too much Tendernefs a Motion 
to which in its own Form every difpaflionate and 
thinking Man would have given his Negative. 

Thefe 






TThefe Amendments^ hofwevcr, liave teen ar** 
raigned ; they have been reprcfented as a mcrcf 
Party Trick, propofed by one of the Majority^ 
to ferve the Purpofes of the Leaders of the Majo- 
rity. If thofe Purpofes wei'e fo, to model the Re-' 
folution as would beft Anfwer the avowed (the* 
peAaps not the fecrei) Views of thofe who pro^ 
pofed it, to form it fo mudi on the Gafe of that 
Warrant it meant to cenfure^ that it might ap^-' 
pear to apply to that Warrant, and not to be a' 
mere (pontaneous Refolution on a general Point ol? 
Law, unconnefted with any thing that had pre- 
ceded, they were fiich as did Honour to tho&^ 
; Leaders, as well as to the Gentlemen by whom 
^ -; the Amendments were moved. 

But to confkier them on their own txroiinct f 
The Word treajonable was added to the Defcrip** 
tion of the Paper. Why ? becaufe fuch is the Nar» 
ture of that Papen But fey the Defences of thcf 
Minority, if it was trealbnabfe it could not be d 
Libel, for whateVeris treafbnable is Treafon. If I 
could defcend to grammatical Quibbling, I wonld 
infift that the true Force of the Word treafonahli 
does not carry a Charge of Treafon, but only a 
Tendency towards it. 

But if there is any Force in the Objedlion, \t 
wpuld prove the Exiftence of a treafonable Libel 
impoflible. Yet various Refolutions of Partia-* 
ment feem to declare their Opinion that a Libel 
may be treafonable^ the' not amounting to actual 
Treafon. On 27 th March 1649, refolved, That ^ 
, Pamplilet, entitled, 7he Second Part 0/ England^ $ 
new Chains dif covered^ doth contain much fcanda-^ 
lous, falfe, and reproachful Matter, is highly fedi- 

tious^ 
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tious, and deilrudlive of Government, and tends 
to Divifion and Mutiny in the Army, and the 
raifing a new war in the Commonwealth : That, 
the Authors^ &c. are guilty ofTreafoUy andtole^pto- 
ceeded againfi as fuch. I do not cite this Refolution 
as warranted by the Laws of Treafon ; but to 
ihow that the Parliament did then think that a 
feditious Paper tending to raife Iniurrecflions 
would amount even to Treafon itfelf. On the 
7 th of Nov. 1654, Colonel Sbapcot complained 
to the Houfe of a printed Paper tending to the 
Scandal of the (aid Colonel, and to the Diflio- 
nour of Parliament, &c. Refolved, that the 
faid Paper is treacherous^ falfe^ fcandalous and 
feditious. On Motion tor an Amendment, the 
word treacherous was left out, and treqfonabk 

inferted. 

• \ 

Nay, even in th^ Year 1 689, the happy iEra whea . 
Liberty, and of Confequence the Nature and Dif- 
ference of Crimes, was beft underftood and moft 
attended to ; Refolved to addrefs the King for. 
a Reward for a Difc every of the Authors^ ^c. of 
a treafonabk and fcandalous Lately (omitting too the- 
^ord Falfe) entitled " The Hiftory of the Con- 
vention." Ordered, that the fame be burnt, &c. 
If on thofe Authorities I can fupport the Exiftence 
of a Libel treafonable, though not Treafon ; may 
I not venture to pronounce the North Briton, No. 
45, to be of that Nature ? It has been unani- 
moufly adjudged by both Houfes of Parliament, 
a falfe, fcandalous, and feditious Libel, tending to 
raife traiterous Infurrenions^ ^c. . It is admitted 
even in the defence of the Minority, that both the 
Honour of the Crowny and the Dignity of Parliament ^ 
were therein traduced and injured. It contains a 
dired Charge of Faljhood on his Majefty's Speech 
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from the Thrpn? ; it aflerts that die Honour of the 
Crown is funk even to Proftitution ; it treats an 
A^ of Parliament as an Intolerable Grievance^ and 
as obtained by Corruption ; it informs the People 
that they can legally rejtfi the Execution o( that 
A6t, and incites them fo to dp. If a Libel then 
cAn be treafpnable, is this deferving of a more 
tender Appellation ? h not the mere Advice to 
r$fift an A6t of Parliament alone fufficient to give 
it that C^ality ? * * 

The Propriety of the other Amendment, or 
r^ither Addition, I need hot (b much infift on ; 
its Oy e'dt was to do Juftice to Individuals, ad- 
mitted to be Innocent, by ftating the uniform . 
Courie of Office, and the Acquiefcence of thei 
Court of King's Bench, to the Legality of thofii 
Warrants, on the many Occafions mey have been 
brought before them. 

Befides the Reafbns above ftated a^inft a(^ 
fenting ' to the Refolutioh moved, the Pendency 
of the Cafe before a Court of Juftice was of great 
Weight In Anfwer to that, the fJefender of the 
Minority h^s taken upon him to aflert, that " the. 
§lueftion of the Legality of the IV arrant is not now 
fiib Judice, nor ever has been in a Gour/e of legal 
Determination'' In Anfwer to which, I aflert with 
no lefs Confidence, and I hope more Reafon, that 
// is now depending^ and, idly, that it was in 
Pendency in fever al of the Trials already pajl. As 
to the firft, it is the fole and the direct Point in 
the A6tion brought by Mr. Wilkes >gainft Lord 
Halifa:^ ; to this Adtion Lord Halifa^i has appear- 
ed, and when Mr. JVilkes thinks proper to reverfe 
the Outlawry, the A6tion will go on : Nay it is, 
I am told, the Opinion of his Counfel, and to be 

argued 
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argiied before the Court, that the Outlawry being 
only a Plea in Abatement, cannot (to u(e a Lavr 
Term) be pleaded after the laft Continuance ; ac- 
cording to which Dodlrine, Mr. fVilkes may now 
proceed in the Adtion. As to the 2d, the Dcfen-^ 
der has taken great Pains to (how that the Legality 
of the Warrant was not a Point in any of the Bills 
of Exceptions. Does it follow that it was not 
before the Court ? It was one of the Fkdts ftated 
by Mr. fFdody and alfo by the Meflcngers in their 
Pleas of Jultifkation ; and if thofe Pleas had been 
mide good in Evidence^ their Sufficiency in point 
of Law, and of Courfe the Legality of the War- 
rant, would have been argued and adjudged ; nay; 
it was in the Power of the Plaintiffs by demurring 
to the Plea^ inftead of joining liTue upon it^ to have 
brought the Point of Law before the Court, in 
the &ft Step of the Cailfe. But the Reply ha^ 
failed his Fnend in this Matter : He fays it haa 
been declared illegal ^ that it has been decided in 
Favour of Liberty. What ! decided^ yet.nevcr iu 
Pendency before the Court ? declared illegal by 
the Obiter Di£him of a iingle Judge, witbout ^r- 
gument at the Bar on one Side or the otbet .^ b it 

Eoffible that a wife, juft, independant, and un- 
iailed Judge^ could fo defeend from the hig^ 
Dignity^ as well as Duty of his Office, as wan- 
tcuuy to throw out an esktrajudicial Opinion, on 
a Point not before the Court, and of fuch Mag- 
nitude as deferved the mature Confidenktion df 
all the Juc^es of England ; an Aid which Judges^ 
no way inferior to iSs Lordlhip^ have not on lefi 
important Occafions been aihamed to call in } 

I hope theie Obiervations are fufficient to con- 
vince the impartial Mind of the Propriety of 
Conduct followed by the Majority, in throwing 
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out the Motion ; they amended it, that, ift Cafe 
it fliould psSsj it mi^t he in a Fbrm m^fmtMe 
to the' Nature of the Cafcy and nufi iecoihfp the 
Juftice and Dignity of Parliament, thcf i^eA* 
ed it finally/ becaufe they thou^a RjdEcimtipQ^f 
the Sort to be neither consent with tbe.Frincipks 
of the Conflitution^ nor the Ufage of.Pa^Kamenii 
nnd becaufe they knew itiwoiM leaite the LtHi'at 
leaft as indeterminate as before. They Would not 
confent to betray the Honour of the fibufci^ and 
the .Confidence of dieir Constituents, lyy^ dopofii^ 
upon them. If a Security to Fitedotn inrat no- 
ceifiuy, they wiflied to make it effefhial, .and'QOt 
to confine themfelves to a mere Rriohttiwyiyhidv 
with every amiable Appearance of Public r:Zeai^ 
\¥ould leave the Mi&hief in full Forba Bnit the 
Gentlemen of the Nfinoflty, oc at Jiaft'thtfib-.i^ 
"were dietr Leadens in this Matter, wifbedjxit ftr 
ibny f eal Imp^imefit tothe future Ciotdfe di 
iiidi Wiu-rants ; they would agree bnly'.td^^aHSpd- 
detP^'Jtemedy, to ' 






^'" Cheat the deluded Peipk with a Show ,, v . ,- 
:: 'Of Liberty y which yet they ne*er muftJiffieof., 

They wifhed to leave the Re;ins of Goyemmcut 
free, for that happy long expelled Hoijr, which 
thould (as their . fond Hopes promifed) bring it 
int<> their Hands. . They could not bear either 
th«t thofe whom they had reprefented r as the 
]^ighted Enemies of Freedom, (hould have ithe 
popufar as well as real Merit of fiach a Remedy. 
They oppofed the Bill moved by Sir John^ Pbi-^ 
lips. " ^hey could not regulate what they did not, 
^ allow to exift'' Wittched Subterfuge ! Did 
they mcm^ that a Bill would imply a Doubt that 
the Law had been hitherto otherwiie } That, in- 
deed. 
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deed, would have been fatal to thftii Views, hf 
the £xcul[^tipn of the Minifter^ but if Reafim 
and Recolledion could, for a Moment, have bqiv 
rowed the Seat, of Paffion and DifappointmealL 
ihey would have found that a Pedafatory BiS 
carries the dired): contrary Implkaiion^ they wou^ 
have found that (bme of our mofl: falutary Statute* 
have been merely Deckratory. ff^iat teas 'ibe 
JSiil in Mr. Hambden'j Cafe fyut J^Jttatorjf 
fVb^ the Bill of Rfgbtsf What the Statutes tf 
JVefiminfier? J^i^t Magj^^ Clun^ iffejfy biadcr 
cl(^Tatory of ibe<ommon Law ? Did they ^ean th^ 
a general Wajpr^t ,cao in no x!afe. ^e jawful?.! 
ho^ I faaye gh/^y, proved die Falfity of tJait 
DoQirine. 

But, fays the Reply, " If the *A4a|ority reaflj 
" intended a Bill, why did they not carry it 
*' through ?'' Becaufe, tho' to calm the Alarms of 
the agitated People, and in reverence to the Oj[a- 
nion of two Hundred and twenty Members, they 
would have confented to a parliamentary Regu- 
lation of general Warrants, yet, in their owa 
Minds, they ever difapproved of flich a Step^ 
They faw no Danger to the Subjeft from the Ufe 
of fuch a Warrant, as to the Arreft of the Per- 
fon ; they knew it to be neceflary in many Cafes, 
and to be beyond the WiCiom of Man to forefec 
in what Cafes it might be fo hereafter ; they were 
aware of the bad Confequences of binding the 
Hands of Government too tight With refped 
-to the 5eiaure of Papers, they thought the Law 
already clear and certain, as condemning a gene- 
ral Seizure in every Cafe, and allowing fuch only 
as is neceflary to bring a pall Offence to Punilh- 
ment, or prevent the Execution of any intended 
Confpiracy againft the Peace, or Commerce of 
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iBSSi umieceffary^ and wifely (ctmdi that the nioft 
taudouB and wdl-advifed Reeiilaicion, diffiacsnt 
fixyn the tirefioit Law (^ general Warrant^ tn^f 
Ve pioduahre of the m^ incdovenient Gotafe^ 
quoKxa td die Pea<A and Order of do v er nm eat 

t'&rllaiftent to leave the Law on the ^unt^Foo^ 
inff on whidh die RevakiioM k/t ii^ and on "sAiiAi 
\im&& and jprivate Liberty htiB b long Aood ^ 
ciire^ bin ii they v^ to declare^ or iiia& any Ro^ 
goEidon of general WaAinta, I^ truft diey will 
adhere to die only Mode^ eidier ef dedanag or 
enacting Law^ that our Conftitution knows^ tiiai: 
Senfe andPrudenpe can admi^ or tbs Ufige of 
Parliammt audtorife* 
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POSTSCRIPT. 



IN the Gourfe of the above Confiderations, I 
ftudioufly avoided every collateral Queftion ^ 
ihe Letter upon Juries, Libels, 6?^. came there- 
fore but feldom in my Way. I am far from 
meaning, even now, to beftow much Time or 
Trouble in a Refutation of the Dodhines con-? 
tained therein ; but b^ Leave, in a few Sejten^ 
ces, to fubmit fbme legal Anfwers to certafai 
Parts of that Work. 

The Poftfcript to the Defence of the Majority 
has fufficiently anfwered all that is contained in 
the Letter, with relpedl to the Origin s^nd Nature 
of Informations ex officio. I hope the fbr^oipg^ 
Sheets are (ufficient to feare me the Necefluy <x 
obferving further upon me Law of general War- 
rants. 1 he only Points then of mf [M-efent Con*^ 
iideration are, his Ppdtrine of Juries, and that of 
Libels. 

I would, in genera], obferve, on all the Rear 
fbning of that Book, that tho' perhaps many of 
his Notfons an^ obfervations might b« juft, it the 
Inquiry was, what ought to be the Law on thofe 
Subjefts ? yet they are totally without Founda- 
tion, as applicable to that which the Wiidom (or, 
as that "N^friter would term it, the Folly of our 
Anceftors) has tranfinitted to us, and wmch is, at 
this Day, the Law of the Land. Indeed his 
Method of treating each of the Subje^fts of his 
Inquiry is fuch as may, to the moft curfory At- 
tention, prove the Weaknefe of his Argument i 

hq 
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he reafons on general Principles of Expediency 

and Inconvenience, 

Calls ImperfeElion what be fancies fucb^ 

and, from his Notions of thofe Qualities, deduces - 
his imaginary Rules of Law. 

Widi refpeft to the Rights of Juries, he lays 
it down as a Maxim, that they are Judges of 
Law as well as Fadt. He does not attempt ta 
fopport this Propofition by any other Reaibning, 
Aan that of the Ihconveniencies which, be tbinks^ 
might follow, if they had not this Power. I will 
BQt' arlfv/^r tliis Method of reafoning in the Way 
it authorifes me to do, by a pofitivc Aflertion^- 
itfiat the Law is otherwife, without any Support of 
Argum^^t. 

It fe certainly an undoubted Maxim, that Ac^ 
Jury is the ible Judge of all Matters of Fadt: fo 
6r as to deterrnine on the Fad, it is neceflary 
alfb to pronounce on the Law, this laft, as the 
neceflary Attendant on the other, muft be al- 
lowed. The old rule of Law, therefore, quod ad 
quajlionem fatli refpondent juratoreSy ad quajlio" 
nem juris refpondent judices^ muft of Neceflity 
contain that Exception : thus, when a Jury finds a 
Man guilty of Murder, or of a Libel, they pro^ 
Bounce hirii guilty of that Faft which the Law calls 
a Alurder^ or a Libel That beyond thofe Bounds^, 
the Jury have nothing to do with the Law, is a 
Propofition almoft fe!f-evident from the Nature of 
it, and v/hich has been the conftant Doctrine of all 
the Judges and Sages of the Law, from the ear- 
Hcfl down to the latefl Times. 

Thus 
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Thus in Plowdetiy n4^-the Office of twelve 
Mill, is no rtjore than to inquire of Matters of 
Fa£l^ and not to adjudge what the Law />, for 
that is the Office of the Court y and not of the Jury. 
— So too, at Page 231 » Brown Juftia fays, ** it is 
not the Office of twelve illiterate Men to try 
Matters of Lav^^ but pnly Matters of Fa^^ for 
that fo it Was ordain^sd at the Beginning of our 
Law,**"^So too in the Cafe of Grendon and the 
Bifhop of Lincoln^ 496. — In Dowman]^ Cafe^ 
9 Coke 13. it is faid, . *' that the common Law has 
ordained that Matters of Fad Jball be tried by Ju- 
rors ^ and Matters of Law by the Judges:, for that 
it will not compel Jurors wffo have not Knowledge 
intbe LaWy to take upon tbem the Judgment of 
Points of Law,'' -^-So too Page ^5.. — So in loCgkef 
92. it is faid, ** the legal Part ©f a Dee4 belongj 
to the Judges^ but the Matters of Fadt to the 
Country'' So in 11 Coke\ 10, ** Matter of Lay \i 
not triable by the Count ry^^ for the Rule is quod 
quifque- no fit in bocfe exerceat^ ^c." So G5?; Littt 
1 5^. " the Trial oi Matters of Fail ifby the Jury\ 
but Matters of Law the Judges ought to decide 
and difcufs. So Hawkins^ L. 2» Page 14.8. Seft. 
zo. ," Jurors have no more to do with (ffe Law^ 
'' than Judges with th& Faa," So^SeA; 2.1. it is, 
faid. That Jurors j&tfw nothing to dowttb, and 
are prefumed ignorant of the Law-^ that the Judge 
is appointed to dired them therein^ and is prefumed 
of Ability to do it. Such then is thc: Dodrine 
which ha§ ever been held, by the Courts of Law, 
and the Opinions of Lawyers, with ref|5ed: to thd 
Right of Juries to t^e upon them the Knowkdge^^V^^ 
ofthe^Law.: « , ... :.i£(^ 

' * ^ . 4>^- ' 

Agreeably to this it is that the Oath of did ^^ 
Jurors is, that they will well andtfuly try^ an4^ 
true VerdiQ give, according to the Evidence -^.^y 
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are not not fworn, therefore, to any thing but what 
appears in Evidence befofe them ; fo that what-^ 
ever is not Matter of Evidettce is not withiii the 
Oath, and, confecjuehtly, -rtOt within the Duty of 
Jurors. The Wnter upon Juries has tot thought 
j^rc^r to produce a lingle Authority, except his 
own Opinion, in fupport of his Dodbrinc. Pofi- 
tive Aflcrtion is to fupply the Place of Arguthent, 
and the Opanion of tnat Gentleman is fet in Op- 
pofition to the luiiform and unvariied Sentiments 
of the Judges of the Liaw. But, ind^pftildent of 
every legal Argument, to confider this Miatter 
for a Momient on the (Jrotiiidsi of common iSehfe, 
how is It poifible, in the Natwe of Thines, that 
a fet 6f illiterate Men (for fo they are, in mt Eye 
of Reafon, as well as of Law) uniifed tb legA 
Ideas, hardly capable of Uhderlbahdii^ thc^ con^ 
Veyed to them by others, can be fit Judges oif the 
Law? ' 

It has ever been remarited, as '^ ()bcufiar 
Wif^om of the Laws of l^nghnd^ that ^it/alBgiis 
the Trial of every Matter to the Perfeiis whb 
muft ht jjrefiimed moft capable to Judjge 6f the 
feme; but if Juries are Judges of the Law, they 
are inverted with the Jurifdicflion of what it is iiii* 
poffible for them to underftand. 

If a Jury has, in any Matter of Law, not ne- 
ceflarily blended with FaA, a Right of Judj^ent, 
they have the fame in every fuch Matter ; fo that the 
moll abflnlfe Points of Law .muft be iiibjeft to the 
Conufence of every low, illiterate Perfon, who 
happens to poflels theQualification requiredby Law. 

If then the Principles of common ^ Sehfe, and 
of Law, the uniform Opinion of all Juidges and 
Writers of the Law, and the Form of Oaih, can 
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denote the proper Province of a Jury*s Conulance, 
it is coafined to Matters of Fa£t I admit indeed 
the Exception of thoie Cafes, where, to deter- 
mine upon the Fadt, they ipuft neceflaxily pro- 
nounce upon the Law. But even there they are 
not at Liberty to form a Judgment of what is the 
I<aw from any Notions of their pwn. It is the 
Duty of thp Judge to declare to them what is the 
t,aw. He is to them ibe Foice of the Law it/elf-^ 
in another Point of View, his Direftions are the 
bcft Evidence of the Law they can pdfibly receive; 
it is their Duty, therefore, to receive the Law im-* 
^icithf from the Judge, and adapting that to the 
Fad to pronounce accordingly ; if thw have any 
Poubt with Refpeft to the Truth of thofe Direc- 
tions, they are at Liberty to take the Matter out 
of the Hands of the Judge, and by afpecial Fer^ 
di£l to carry it. fpr full Argument^ and tnature Dc^ 
liberation befprf tbe Courts of Law. 

I cannot therefore approve of any Inftance where 
the Jury, contrary to the Directions of the Judge 
in Point of Law (tor I think Direftions ought to be 
confined folely to Points of Law) pronounces 
a general Verdift ; it is adting contrary to what 
as to them is the Law, or at leajft the beft Evi-^ 
dence of it ; it is therefore contrary to their Oath« 
If it were poflible in any Cafe to fuppofe not only 
the Judge who tries the Caufe, but all the Judges 
of England^ and even the Houfe of Lords, to be 
in any Matter of Law corrupt, or ^nder pther 
undue Influence ; yet even tb^t would not wthp- 
rife a Jury to affume to themfelyes a JurifdiftiQa 
which the Law does not allow to them, or to pcor 
nounce contrary, to that Evidcncte, to which mey 
are bound by their Oath. Much, thereSpre, ^9 1 
revere thofe excellent Qsalitie3.x)f private Virtue, 
by whiph/the Jury were af^aoMedl^. mfi^ C^/e of 

¥ z the 



t 44 J 

the feven ifeifliops, to ftep forth, in Opposition to 
arbitrary Power, as the Guardians of pcrfecuted 
Innocence, yet even there I muft think they a6ted 
illegally and unconftitutionally^ by giving a gene- 
ral Verdidl on the Law (for the Fads were not 
difputed) contrary to the DireAions of the Judge. 
They ought to have given a (pecial Verdia ; and 
if they had, we may be well afliired iFrom the 
Temper of Parliament at that Time, that ■ the 
Bifliops would have received, conftitutionally^ from 
the Hciife of Lords, the fame Juftice, of which 
the well-meant Zeal of the Jury had aflumed to 
themfelves the Diftribution. I own I cannot con-? . 
peive the Neceflity there is, that Juries (hould 
aflume this Power on any Occafion; a fingle 
Judge may be corrupt, but can we iiippofe the 
fame Corruption to extend to all the Judges of 
the Land, and the Houfe of Lords alfo, to whoni 
the Matter may finally be l>rought, ito be within 
the fame Predicament of Guilt ? Let any one re- 
view the Reign of Charles II. and tHert fee the 
various. Ways then made ufe of to obtain wicked 
and corrupt Juries. Let him, with Horror, be* 
hold the ratal Succefe of thofe Practices, and the 
Infamy of thofe Verdidts to which the Trial by 

ifury was then proflituted. If undue Influenc© 
9 to be prefumed, why are we to prefiime the 
Peers and Judges of the Realm to be under 
its Direftiori more than Men of that low and il- 
literate Rank of Life, from whioh oiu* common 
Juries are generally dtawn ? Are thqr left expofed 
to be fedu^ed, becaufe their Situation in Lire has 
laid them more open to Temptation ? Are their 
Underftahdings more above the Reach of Prac- 
tice ? Are their Hearts more fenfiWc to the Ties 
of Honour, of Juftice, and of Truth ? If then it 
i§ manifeft, that Juries arenever to judge of the 
Law uhle& wher^ blended witi) the Fadt, that 
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even there they are bound to receive the Dlrec-* 
tions of the Judge as Law, and if they entertain 
a Doubt of me feme to remm a fpecial Verdi^Jt, 
the only remaining Point on this Head, is the 
Diftindion attempted to be made between Libels 
and other Offences in this refpedl. 

This Diftinftion is the mere OflSpring of Ima- 
nation ; is it not a Matter of Law as much what 
conftitutes a Libel, as what amounts to Murder? 
I defy the Writer to produce the Shadow either 
of Argument or Authority in fiipport of this 
Doctrine. It is (aid, indeed, that in Political 
Papers, where the Power of Government always 
interferes, this Power is neceflary to the Liberty 
of the Prefe, as well as of the Subjedl. If, as I 
bfefore obferved, we could fuppofe the Peers and 
ces of the Realm to be under the Influence of 
^ower rather than the Jury, that might per- 
haps be a Reafon of Expediency ; but if we con- 
(ider for a Moment, that wherever the Court is 
one Party ^ the People are the other ^ and that the 
Jury is taken from the latter, we (hall find as 
much Rea(bn to doubt of the undue Influence of 
popular Poflions on their Verdidt, as of the Power 
of Government over the Courts of Law, and the 
upper Hou(e or Parliament 

.With regard to Libels, the Writer aflerts, that' 
the Falfebood is of the Effence of the Offence^ and 
muft therefore be proved. Here he has indeed' 
CQufirmed his Dodhrine by the Authorities of 
Lawyers. Of what Nature are they ? The Argu- 
ments of Counfel at the Bar; a Saying f aid to 
have been atvoays /aid by a Judge, and a Pafliigc 
fromHawk^ Treatife on tl*e Duty of petty Ju- 
ries, re(peding a Gafe, which by Hyptbejis is no 
Qrme in Fa£l or Laviy though worked up by (pe- 
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wl Aggf^YSihon in the Indifbnentor In&mt^- 
^oR^ where that Author very popcrly fays, "the 
** Jury ought to find not Guilty; asalfb >yhere it 
^ appears that there was no Falfliood, Scandal, or 
*• Malice in the Fad/' I will freely admit, that 
^ere all thofe Qualities are away, there can be 
DO Libel ; but I abfolutely deny that that Autho- 
rity requires each as eflential tx> the Crime; tod if 
it did, I would with the fafne Aflfertion deny it to 
be Law. In Coke 5. 1 25. it was relblved by the 
Court, that ;/ is not material whether the Libel is 
true or falfe^ or whether the Party libelled he of 
aR good or ill fame '^ for the Party grieved ^wW 
cQtnplain of any Injury done him in a. regular Omrje 
ef haw^ anfl not revenge himfelf by the odious 
Cowrfe of I^ihelling or othermife. So, in Hobart 
253. A Libel is not to he ji^ftijifd^ though the 
(Mttents be true^ unlefe in Aftipn on the G?/<. Aq- 
csDidtng to Loi:d Chief Juflice Holtj^ fi^dalQW 
Matter is not nece(&ry to make a Libel; and ijt is 
c^ifgh if the.De&n^ant induces an il} Opinion to 
be had of the PlauKiff^ 3d SalkeH zz6. In Ho'ith 
ifettPj's Pleas of the Crown, Book i. c. 73. 6. d}^ 
Truth is no Juftification of a Libels, becauife if true 
it is the more provoking ; and no Man is to be 
Judge of hk own Injury^ JSe^ p. Upon the 
Strength of thofe Authorities, anS the uniform 
Define of the Court of King's Bench in all In- 
dictments for Libels, may I preiBume to diipute 
4)e Opinion of the Letter, and to contend that 
there is no RuJe of Law; more certain than that 
a Libel camnof^ be juftifie4 ^. an In«(£ftment by 
^ Truth? 

The Redbp of the Law ifernpft wife in this re- 
ject, ^ weU as of thie contrary D.o(Sbdne in Ac- 
iSJlQjfc cm tljp Cajjfi, . Libjak^ wJlithejr- true or.fjlfe 
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in Faft, muft in the Eye of the L&'w of Necejlif 
be falfe^ becaufe die Law regards every one as ia^ 
nocent until judicially convicted of fonie Crirtic:' 
It holds him undeferving of the Reproaches on ins 
Character ccmtained in the Libel ; and of Necrf- 
fity therefore oonfiders the Libel as fal/e. In d»i 
Point of View, thefalfehood may be feid to te 
e(Rntial to the Offence, becaufe every Libel itf 
Law is falfe ; but as neceflary to be proved. It 
is certainly not fo. Indeed the Matter of Libels 
confiding for the mpft Part in gfeheral' Reflexions 
upon Charafter, is of fuch a Nature as to be incir 
)able of being proved. But even where dley can 
reproved, wiirthc Law fiiffer a Perfon not arj 
raigned of iny Crihie'to be brought to Trial per- 
haps for his Life, in Juftification of a Libel char- 
;inff him therewith, fo that inftead of receivii^ 
Iddrefe for the Injury already received, he is him^ 
felf fo ftandin the Light or the accufed, ancj^to 
defend himfelf as fueh .^ But ^thougi^-the Perfofl 
(hould be really Guilty, yet at thevTinje of Pub- 
lifhing the Libel, he was in the Eye of the La^ 
an innocent Man, and (lands therefore with icr 
^gard to the Libel, in the fame Situation as if reat 
\y guiltlefs of the Crime. The Reputation dn4 
[good CbaraBet of a Sutgeft is no lefs uncler tlie 
rrotedtion of the Law, than his Life, Liberty, 
or Property. It is indeed the moft valuable 
Right, the Lois of wTiich, ' ' 

^makes him poor indeed — 



and where, for any Injury received; he is no lefi 
intitled to the Juftice of his Country againft die 
Oflender than for any other Criine*, But in 

Actions 

♦The general Prfticiple on whirfi Libels have bj inil^ 
Judges and Writers been held Crimmai/is'ltTendend/ W a 
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AAions where the Party comes not for Punifh- 
ment of the public Offence, but Satisfa^ftion of 
the private Injury, the Law will not confider a 
Perfon really guilty of the Charge imputed to 
him, and indecent enough to demand Reparation 
for the Imputation of what he was not aftiamed 
to commit, as a proper Objeft of inch Satisfac^ 
tibn ; and therefore admits Evidence of the 
^ruth. 

Having thus obferved on the Dodlrine of our 
Author on the two Pomts propofed, I will now 
take Leave of him. He (hall enjoy unmolefted 
his ideal Diflinflion of aHual and conftru£live 
Crimes;. he fliall be at Liberty to iuppofe that 
there may be a Cr/V«^where is no aSual Crime ; and 
that tho' a Libel is an Injury in the moft valuable 
Right we can pojfefsy and in the Indidtmcnt feid to 
te contra pacem Domini Regis^ yet that it is not 
what the Law calls a Breach of the Peace. 

After all, I will do Juftice to the Judgment 
and Underftanding of that Gentleman ; whatever 
others may be, I am perfuaded he is not the Dupe 
of his own Deceit ; and does not, I am fure, ex- 

EiGt to gain the Aflent of any one verfant in thb 
aw to his lioftrine, but has fully attained the 
End of his Labours, \i falfe Principles^ partial\ 
§luotation5^hearf ay Authorities^ and fallacious Ar-^ 
gumentSy can miflead the Multitude of diofe 

^os mala ftultitia et quofcunque infcitia veri 
Cacos agit. 

Breach of the Peace ; whereas independent of its Tendency, 
the A61 itfelf carries a prefent Injur/ to the Peace of another, 
and therefore to the Peace of the State. This Principle feenis 
at firft to have taken Place with a View to bring Libels within 
the Jurifdidtion of the Star Chamber. 

FINIS. 




